The purpose of this paper is to demonstrate that higher education institutions should change their Faculty Codes of Conduct to reflect workplace bullying as a form of harassment that is unacceptable. This paper provides a definition for workplace bullying; secondly, it offers an analysis of how the First Amendment is not an absolute, especially in the workplace; thirdly, it examines the scant legislative and judicial attention that is given to this issue; and finally, an argument is made to show how colleges and universities are not adequately addressing 
Introduction
According to the Workplace Bullying Institute, 60.4 million American workers have been affected by workplace bullying in their organizations.
i While workplace bullying, and harassment share similar characteristics, there are distinct differences. Bullying targets anyone, regardless of class status, and it happens over an extended period of time.
ii There are many definitions of workplace bullying provided in the literature.
iii The primary feature of bullying is persistence (frequency, repetition, duration), which essentially alters messages' meanings and effects. Screaming occasionally does not equate with bullying. Screaming over and over at the same person, day after day, week after week, and month after month-that is workplace bullying." iv According to Chaplin, "whichever definition one uses, two themes appear to be central: (1) the bullying is intentional, and (2) the bulling activity is harmful, both personally (psychologically and/or physically) and professionally (the activity seriously hinders the target's ability to effectively carry on his or her work-related duties)." v For this paper, workplace bullying will be defined as "a toxic combination of unrelenting emotional abuse, social ostracism, interactional terrorizing, and other destructive communication that erodes organizational health and damages employee well-being."
vi The purpose of this paper is to demonstrate that higher education institutions should change their Faculty Codes of Conduct to reflect workplace bullying as a form of harassment that is unacceptable. No workplace is immune to the impact of workplace bullying. In fact, institutions of higher education are fertile ground for the development of such issues. vii As such, it is vital that Faculty Codes of Conduct-the documents presented to faculty upon their employment within an institution of higher education, meant to socialize them into the culture and communicate to them the important ethical and behavioral standards of the institution-should have clearly stated policies regarding workplace bullying and the organization's intolerance for such behavior. The reality is that many institutions do not even mention the word "bullying" within their Faculty Codes of Conduct.
The First Amendment is Not Absolute, Especially in the Workplace

The Supreme Court Only Protects Public Employee Speech When It Focuses On an Issue of Public Concern and Does Not Disrupt the Workplace
Understandably, as new policies are suggested as necessary regarding the speech and behavior of faculty in institutions of higher education, First Amendment rights and academic freedom come into question. In Connick v. Meyers, it was ruled that First Amendment protections are available when workplace speech covers matters of public concern and the speech does not interfere with the office operations that benefit the public. Meyers created a questionnaire about termination policies which was central to the case regarding her termination.
The Court found the document was not about facts. The questionnaire had questions that solicited opinions and ideas. It was found to be generated for personal reasons and not for the benefit of the public. When close working relationships and efficiency of operations are necessary to fulfill public responsibilities and a public employee engages in speech that is not for public concern, the First Amendment does not attach. Both elements of "public concern" and "workplace disruption" need to be present for the First Amendment to be considered. This case involved personal speech that caused a disruption, so the employer was given broad discretion for speech that caused disharmony and impaired the efficiency of the office. In Rodriguez v. Maricopa Cty. Community College Dist., a group of employees brought a class action suit claiming emails from a co-worker caused a hostile work environment. xxiii The court found the emails offensive but they were protected by the First Amendment. The court found the emails addressed everyone, were not threatening, and the accused was not a supervisor. Most importantly, the court emphasized its special deference to academic freedom.
This case can be analyzed in conjunction with Connick. xxiv Here the speech is protected because the emails were not deemed to be within the scope of his duties and there was no disruption within the work environment.
Instances of Workplace Bullying May be Able to Support Other Claims
Research has been conducted regarding aggressive behavior in the workplace. Research shows that workplace harassment is prevalent in higher education at all levels and among all disciplines. The evidence indicates that harassment appears to be present at all staffing levelsacademics, general staff and administrators. In Raess v . Doescher, the Indiana Supreme Court upheld a verdict against a cardiovascular surgeon accused of being a "workplace bully but the damages were just for the alleged assault." xxvii The verbal attacks and perceived threats under the intentional infliction of emotional distress were dismissed. The ruling was a major outcome for the study of case law.
Although workplace bullying was not established as law, the ruling allowed workplace bullying evidence to support the assault claim.
Colleges and Universities Do Not Adequately Address Workplace Bullying
Higher Education is Fertile Ground for Workplace Bullying
Certain organizations create a culture that breeds bullying behaviors. Organizational cultures that promote "making the numbers," reward aggressiveness, and value short-term planning display a few of the characteristics that make them ripe for bullying behavior. some to bully when they normally would not subject themselves to this negative form of coping.
Legally, bullying is much like sexual harassment has been in the past-difficult to define and a relatively moving target.
With academic organizations, Misawa found three ways that bullying appeared. xxxi The first was positional bullying. This occurred when the bully was in a position of power over the target and used that power to negatively influence the target's organizational experience. The second form of bullying was counter-positional bullying. This was described as bullying that occurred from a perpetrator with less power but who was able to target another member based on race, gender, or sexual orientation. Lastly, unintentional conspirative positional bullying occurred when a group of bullies who had both higher and lower levels of power than the target enacted bullying behavior. Ultimately, Misawa called for specific training regarding treatment of members in the higher education community regardless of individual identities.
xxxii Research about higher education organizations has revealed specific propositions related to bullying among faculty. xxxiii Faculty are more likely to display their aggression indirectly due to organizational norms. Tenure also plays a role in bullying as tenured targets of bullying are likely to disengage from the organization through lowering the quality of courses, electing not to participate in service, and "retiring on the job." Also, as institutions of higher education continue to see their government-subsidized funding cut, the importance of an emphasis on clear, specific policies to combat workplace bullying is mandatory.
We can learn about an organization's position regarding an issue like workplace bullying by considering how the organization has responded to situations that could give rise to legal proceedings. Unlike harassment, which is illegal, bullying is less specifically defined within the law and organizations are not legally-bound to communicate direct policies regarding workplace bullying. Therefore, workplace bullying is often not documented as an actionable threat. Fear of retaliation is a factor when codes do not have guidelines for reporting and language that proves an institution will support both parties is not evident. Even if workplace bullying was illegal, many targets may choose to not report violations for fear of backlash in work environments that are highly competitive and inundated with organizational politics. Right now, codes are broad and many lack specific anti-bullying language and guidelines for bad conduct.
Keashly and Neuman note in their article that faculty who feel they have little authority may not address issues with "difficult colleagues thus allowing situations to escalate, resulting in a toxic climate and an increased likelihood of aggression and bullying." 
The Harassment Hang-up
The analysis of faculty codes overwhelmingly revealed a commitment to discussing the organization's aversion to harassment, particularly toward protected populations. Although bullying is not the same as harassment, this was the most prominent theme found within the codes that related to the issues being studied here. It is important to note that these Faculty Codes of Conduct did address harassment in multiple forms (sexual harassment, hostile workplace, etc.) but very rarely addressed bullying. In this way, harassment policies were too narrowly defined, provided no support for targets of bullying, and they offered no help for bystanders. The following are examples of the language used in Faculty Codes of Conduct:
… University is committed to a work environment free of harassment and disruptive behavior, and to an equal opportunity work environment where every member of the University community is treated with fairness, dignity, and respect. No one shall discriminate against any individual on the grounds of race, color, religion, sex, age, disability, sexual orientation, national origin, or any other factor prohibited by law. [emphasis added] Notice in this segment, the initial language seems to indicate a determination by the university that everyone should be treated with respect. This would be a clear place to include language directed at an anti-bullying policy. However, the message is followed with discrimination and legally-protected class language, indicating that this policy is only related to harassment that breaks the law. Without a clear law against workplace bullying, this language will not protect a target of workplace bullying. Consider the next quotes:
The college prohibits sexual or any other kind of harassment or intimidation, whether committed by or against a student, faculty member, supervisor, coworker, vendor or visitor.
Harassment has no place in our community, whether based on a person's race, sex, color, creed, What is more concerning are codes of conduct that addressed harassment in the direct opposite way of these. Consider the following example:
In all instances, a key factor is whether the complained-of behavior occurred because of a protected characteristic. If it did not, the behavior is not regulated by this Policy. [emphasis added]
Codes of conduct written in this manner communicate directly that bullying does not apply in their Faculty Code of Conduct policies. Although they do not use the word "bullying" specifically, by demanding that the only harassment they address is that concerning those who are being harassed because of a specific, legally-protected characteristic, they are automatically marginalizing anyone who experiences bullying. In this way, when codes are written so harassment is the only form of negative behavior addressed, there is a communicative hang-up that neglects an important and growing problem among college and university faculty. A university faculty member looking for help from their institution who reads this policy, which only addresses harassment, finds that if they do not fit into the definition of harassment, their institution has no recourse to offer. Challenging First Amendment protections is necessary for accountability. A blanket of protection is not warranted when other freedoms are violated.
Examining each situation on a case-by-case basis is valid. Some words fall under the First Amendment. Some words are rightfully actionable via a tort claim. Some words target people based on race, sex, gender and other protected groups. If the fact-finders believe the speech gives rise to a legal remedy outside tort law, it will make due process more relevant when clear policies are set forth.
Freedom of expression in some cases does not outweigh a reasonable expectation to be free from a hostile work environment, even if some of the words are protected. The totality of the circumstances that includes the language, the frequency of attacks and other protections like privacy, should all be factors when deciding a workplace bullying claim. Everything should be outlined in the policy document.
Employee Engagement
Another This kind of employee engagement language demonstrates a vague stamp of general kindness requested of faculty-an expectation of collegiality, but it does not specify any kind of way faculty are inclined to refrain from bullying or acting as bystanders in bullying situations.
Language within Faculty Codes of Conduct should be beneficial to the organization. However, the ambiguity of language may prove to be ineffective. Only in a few policies, as in the second one presented, was any specific language used to describe how an employee should behave or communicate when the culture of the organization became hostile. Certainly, encouraging faculty to act with respect toward one another is helpful, but it is far from delineating an anti- When reading the codes, the only detail typically provided is regarding harassment behaviors directed at protected populations, as discussed in the previous theme. As for the First Amendment, it does not protect harassment speech that targets specific populations; but it does protect language that a reasonable person would find offensive regardless of the target audience.
This protection of offensive language should be examined when drafting policies that are supposed to make employees feel safe, secure and supported.
Discussion
Results Previous research has demonstrated that workplace bullying is a significant problem. Yet, as demonstrated by these Faculty Codes of Conduct, rarely are messages communicated to faculty that directly relate to the definition of bullying, how it differs from harassment, who may be targeted, or what to do if you are a target or a bystander. The language should be more narrowly defined. The term "inappropriate" needs to be defined and the behaviors and vocabulary words that fall under that specific language need to be stated within policies. The ambiguity is widespread and those who have legitimate claims will often just ignore the perpetrator and suffer indignities in silence or they may feel compelled to vacate the hostile environment despite a right to be there. Absent measures that can be validated in writing through clear wording and processes with authorities outside of one's immediate supervisor in charge of the due process procedures, targets will be under conditions where tacit consent is perceived as a want rather than a compelling need. The language in these codes intimates that bad behavior regardless of First Amendment protections will not be tolerated, but there is "other language"
that is tolerated. Without policies being modified, bullying will continue. Since the majority of the 276 codes do not define bullying, the reader must assume the meaning of bullying is within the harassment jargon. Assumptions cannot be at the core of policies or laws. Although there are strong arguments for broad language that covers special circumstances, narrow definitions help with clarity when violations take place. While a very small number of codes addressed bullying directly, the overwhelming majority did not use the term bullying or anything like it within their Codes of Conduct. In fact, they were consistently focused on the harassment directed at legally protected populations-which leaves the targets of bullying with no recourse. First Amendment rights will not be violated. They should be drafted with complete clarity, to aid in prevention. These codes should be drafted for the greatest amount of liberty but also, with the greatest amount of justice for all.
Addendum Methods
To understand policies included in Faculty Codes of Conduct regarding workplace bullying, this research used an interpretive approach to study the codes themselves. We focused on the codes as "documents" within the organization because they provide a specific view of the organization's attempt to make claims regarding the behavior they expect from their faculty. As
Lindlof & Taylor describe, documents are valuable sources to organizations and the analysis of them can describe particular truth claims based on organizational reality. 
Data Analysis
Thematic analysis was used to determine the messages being communicated to faculty regarding workplace bullying through Faculty Codes of Conduct. Thematic analysis was an appropriate tool to use because it helped us see the language being used by the organization to influence employees. xlviii Furthermore, thematic analysis allowed the researchers to determine what themes were present within the Faculty Codes of Conduct as they related to issues of workplace bullying.
Thematic analysis through these texts was conducted by identifying themes through their recurrence, repetition, and forcefulness. xlix For this analysis, the first author read and re-read the 276 Faculty Codes of Conduct provided to determine what messages appeared and what language was used as it related to policies regarding behavior towards other faculty members.
NVivo qualitative software was used to assist in sorting the data into particular codes to help identify the recurrence and repetition of specific words or phrases, such as harassment, discrimination, retaliation, academic freedom etc. When anomalies or unusual wording occurred during the process of analysis, this was also noted as it represented a different way of expressing the organization's position toward negative behavior among faculty. The NVivo codes were then
analyzed to determine what, if any, themes they represented. Ultimately, three themes emerged from this analysis.
The results were then verified for accuracy. Creswell recommends two forms of verification for qualitative research. This research was verified by peer review and thick, rich description. l In peer review, a second researcher reviews and asks questions of the analysis, exploring and playing "devil's advocate" to question and listen to the analysis for verification. The second author served as peer-reviewer for this analysis. In thick, rich description, the reader is provided with sections of the data so he or she may verify for themselves the accuracy of the results. Sections of the Faculty Codes of Conduct are presented within the results for reader verification.
Notes
